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Finding No. 1 – At June 30, 2000, the 
actual salary rates at several state 
attorney and public defender offices, 
as reported by the Justice 
Administrative Commission (JAC), 
exceeded the approved salary rates by 
amounts ranging from $41 to $354,193. 

Finding No. 2 – The method used by 
the JAC differed from the method 
used by the Executive Office of the 
Governor (EOG) to compute the 
actual salary rate for vacant assistant 
public defender positions resulting in 
varying determinations as to whether 
some public defender offices were 
over or under their approved salary 
rate. 

Finding No. 3 – An inappropriate 
method of reporting three overlap 
positions in one public defender office 

at June 30, 2000, resulted in the 
reporting of an inaccurate salary rate.  

Finding No. 4 – One public defender 
office contracted with two attorneys to 
perform the duties of assistant public 
defenders (i.e., Other Personnel 
Services) and allowed these 
individuals to earn annual and sick 
leave.  We are unaware of any legal 
authority to allow OPS employees to 
earn annual and sick leave. 

Finding No. 5 – We noted that 
assistant state attorneys and senior 
management positions within the 
state attorney offices were, in many 
instances, not receiving written 
performance evaluations and that 
written performance evaluations in 
the public defender offices were being 
done at the discretion of the 
individual public defenders. 
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Chapter 27, Florida Statutes, provides for a 
state attorney and public defender in each of 
20 judicial circuits in Florida.  The state 
attorneys are responsible for, among other 
duties, prosecuting or defending on behalf of 
the State in circuit and county courts, 
applications or motions (civil or criminal) to 
which the State is a party.  The public 
defenders are responsible for representing, 
without additional compensation, any 
individual who is determined by the court to 
be indigent.  State attorneys and public 
defenders are elected officials and are 
authorized to appoint assistant state attorneys 
and assistant public defenders to assist in 
carrying out their responsibilities.  
Compensation to be paid the state attorneys 
and public defenders is governed by specific 
provisions of Chapter 27, Florida Statutes.  For 
the 1999-2000 fiscal year, salary expenditures 
for the state attorneys and public defenders 
represented approximately 90 percent of total 
expenditures of these offices. 

Section 216.181(8), Florida Statutes, requires 
that the Executive Office of the Governor 
(EOG) furnish to each State agency an 
approved annual salary rate consistent with 
the General Appropriations Act or special 
appropriation acts.  Section 216.181(9)(b), 
Florida Statutes, provides that no agency or 
the judicial branch may exceed its maximum 
approved annual salary rate for a fiscal year. 

The Florida Justice Administrative 
Commission (JAC), which was created by 

Section 43.16(1), Florida Statutes, to provide 
administrative services and assistance to the 
various state attorneys and public defenders, 
has established procedures for distributing 
monthly rate reports to the state attorneys and 
public defenders, comparing the approved and 
actual salary rates.  The reports are intended to 
assist the state attorneys and public defenders 
in complying with the salary rate limitations of 
Section 216.181, Florida Statutes.  

The Executive Office of the Governor (EOG), 
pursuant to Section 216.181, Florida Statutes, 
has been assigned the responsibility for 
establishing, controlling, and monitoring an 
approved annual salary rate for the budget 
entities of most agencies of State government, 
including each of the state attorney and public 
defender offices.  The mechanism used by the 
EOG for tracking the approved annual salary 
rate is the Position and Rate Ledger produced 
by the Legislative Appropriation 
System/Planning and Budgeting Subsystem 
(LAS/PBS).  Additionally, those state attorney 
and public defender offices that have exceeded 
their approved annual salary rate as of June 30 
are required to submit corrective actions plans 
to the EOG detailing the actions planned to 
bring the actual rate into compliance with the 
approved rate.  The information maintained by 
the EOG relative to the approved annual 
salary rate for each state attorney and public 
defender is also a critical component in 
establishing the salaries and benefits 
appropriations for each respective office.  
Pursuant to Chapter 2001-56, Laws of Florida 
(Section 216.181(10)(a), Florida Statutes), 
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effective July 1, 2001, certain adjustments to 
approved salary rates must be approved by the 
Legislative Budget Commission. 

 

 

The objectives of this audit were:  (1) to 
document our understanding of relevant 
management controls; (2) to evaluate 
management’s performance in administering 
its assigned responsibilities in accordance with 
applicable laws and rules; (3) to determine the 
extent to which the management controls 
promoted and encouraged the achievement of 
management’s objectives with regard to 
compliance with such requirements; economic 
and efficient operations; reliability of records 
and reports, and safeguarding of assets; and 
(4) to identify recommended statutory changes 
in substantive law and policy. 

We performed appropriate audit tests and 
procedures at selected state attorney and 
public defender offices, as well as other State 
agencies, to evaluate the adequacy of processes 
in place to assure compliance with salary rate 
management and other salary-related 
requirements.  We tested for adequate 
documentation of these processes and for 
compliance with controlling laws, rules, and 
policies and procedures. 

 

 

SALARY RATE MANAGEMENT 
 

Finding No. 1 -  Excessive Salary Rates  

Our review of the June 30, 2000, actual salary 
rates included on the Justice Administrative 
Commission (JAC) Rate Reports and the 
Executive Office of the Governor (EOG) 
Position and Rate Reports for the state attorney 
offices and public defender offices disclosed 
instances in which the offices' actual salary 
rates as determined by the JAC and/or the 
EOG exceeded the approved salary rates, as 
shown in the following tabulation: 
 

STATE ATTORNEYS 
RATE PER JAC RATE PER EOG 

CIRCUIT APPROVED
RATE ACTUAL OVER 

(UNDER) ACTUAL OVER 
(UNDER)

DIFFERENCE
BETWEEN 
JAC & EOG 

1 7,199,289 7,093,856 (105,433) 7,093,856 (105,433) 0

2 4,378,844 4,306,186 (72,658) 4,306,186 (72,658) 0

3 2,434,780 2,434,780 0 2,434,780 0 0

4 12,638,318 12,426,048 (212,270) 12,426,048 (212,270) 0

5 7,213,225 7,216,873 3,648 7,216,873 3,648 0

6 16,586,036 16,585,794 (242) 16,585,794 (242) 0

7 8,125,237 8,125,086 (151) 8,125,086 (151) 0

8 5,269,768 5,269,063 (705) 5,257,322 (12,446) 11,741

9 11,016,839 11,022,537 5,698 11,022,537 5,698 0

10 6,898,136 6,897,571 (565) 6,897,571 (565) 0

11 40,948,948 40,939,884 (9,064) 40,939,884 (9,064) 0

12 6,494,339 6,494,515 176 6,494,515 176 0

13 12,120,216 12,120,152 (64) 12,120,152 (64) 0

14 3,564,093 3,563,669 (424) 3,563,669 (424) 0

15 12,600,307 12,600,291 (16) 12,600,291 (16) 0

16 2,619,406 2,619,568 162 2,619,568 162 0

17 16,849,576 16,849,576 0 16,849,576 0 0

18 9,717,011 9,716,796 (215) 9,716,796 (215) 0

19 5,235,703 5,235,840 137 5,235,840 137 0

20 8,531,660 8,531,756 96 8,531,756 96 0

   

SCOPE AND METHODOLOGY 

FINDINGS AND RECOMMENDATIONS 
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PUBLIC DEFENDERS 
RATE PER JAC RATE PER EOG 

CIRCUIT APPROVED 
RATE 

ACTUAL OVER 
(UNDER) ACTUAL OVER 

(UNDER)

DIFFERENCE
BETWEEN 
JAC & EOG 

1 4,051,422 3,984,783 (66,639) 3,983,978 (67,444) 805

2 2,865,466 2,866,320 854 2,866,320 854 0

2A 1,482,520 1,531,054 48,534 1,530,954 48,434 100

3 1,302,607 1,294,897 (7,710) 1,316,450 13,843 21,553

4 5,732,446 5,708,013 (24,433) 5,708,013 (24,433) 0

5 2,850,645 2,850,645 0 2,850,391 (254) 254

6 7,477,817 7,477,858 41 7,477,356 (461) 502

7 4,037,944 4,037,924 (20) 4,041,138 3,194 3,214

7A 1,349,748 1,349,714 (34) 1,349,714 (34) 0

8 2,531,182 2,535,305 4,123 2,530,535 (647) 4,770

9 4,808,769 4,926,944 118,175 4,925,452 116,683 1,492

10 3,763,083 3,829,427 66,344 3,784,045 20,962 45,382

10A 2,054,737 2,134,025 79,288 2,134,026 79,289 1

11 14,749,045 14,748,877 (168) 14,749,107 62 230

11A 1,303,149 1,303,070 (79) 1,303,077 (72) 7

12 3,296,232 3,296,229 (3) 3,296,229 (3) 0

13 6,830,082 6,748,818 (81,264) 6,800,230 (29,852) 51,412

14 1,968,784 1,969,709 925 1,967,739 (1,045) 1,970

15 6,655,723 6,751,139 95,416 6,747,327 91,604 3,812

15A 2,124,167 2,185,420 61,253 2,185,430 61,263 10

16 1,461,864 1,461,349 (515) 1,461,369 (495) 20

17 7,918,099 8,272,292 354,193 8,271,228 353,129 1,064

18 3,367,354 3,371,966 4,612 3,366,931 (423) 5,035

19 2,454,993 2,478,638 23,645 2,446,953 (8,040) 31,685

20 3,102,590 3,102,880 290 3,102,880 290 0

 
As indicated in the above tabulations, the 
actual salary rates and the overrate/underrate 
amounts calculated by JAC often differed from 
the amounts calculated by the EOG.  While 
most of the differences were minor, there were 
some instances where a particular office was 
reported as underrate per the JAC Rate Report, 
but was reported as overrate on the EOG 
report (3rd, 7th, and 11th Circuit Public 
Defenders) and other instances where a 
particular office was shown as overrate on the 
JAC Rate Report but reported as underrate on 
the EOG report (6th, 8th, 14th, 18th and 19th 

Circuit Public Defenders).  The differences are 
discussed further in Finding No. 2.   
 
At June 30, 2000, the actual salary rates as 
determined by the JAC for 6 State Attorneys, 
11 Public Defender Trial Divisions, and 3 
Public Defender Appellate Divisions, exceeded 
the approved salary rates established pursuant 
to Section 216.181, Florida Statutes, by 
amounts ranging from $41 to $354,193.  
Similarly, the actual salary rates as determined 
by the EOG for 6 State Attorneys, 9 Public 
Defender Trial Divisions, and 3 Public 
Defender Appellate Divisions exceeded the 
approved salary rates by amounts ranging 
from $62 to $353,129. 

Similar instances of excess salary rates were 
also noted in our audit report No. 12867, dated 
December 16, 1996.   

Although the excess salary rates at June 30, 
2000, did not lead to significant 
overexpenditures of the amounts budgeted in 
the 1999-2000 fiscal year salaries and benefits, a 
continuation of the practices which had led to 
the salary rate overages could eventually lead 
to salary obligations in excess of available 
expenditure authority.   

We recommend that all offices maintain their 
actual salary rates within the approved salary 
rate limits established pursuant to Section 
216.181, Florida Statutes.  
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Finding No. 2 –Method of Computing 
Actual Salary Rate for Vacant Positions 

To establish a salary rate that includes all 
authorized positions, it is necessary to assign 
salary rates for vacant positions.  Consistent 
with the provisions of Section 216.011(1)(a), 
Florida Statutes, the JAC Rate Reports 
included in the actual salary rates the 
minimum salary of the pay grade for all vacant 
positions, other than assistant state attorney 
and assistant public defenders.  Because the 
classification and pay plans do not provide a 
minimum salary for assistant state attorneys 
and assistant public defender positions, the 
reported actual salary rates for such vacant 
positions were the average salaries of filled 
assistant state attorney and assistant public 
defender positions, respectively.  Based on 
discussions with JAC and EOG personnel, this 
method was based on an understanding 
between the JAC and EOG.  

For the 1999-2000 fiscal year, the JAC and EOG 
used different methods for computing the 
average salaries for vacant assistant public 
defender positions.  In prior years, the average 
assistant public defender rate was derived by 
computing the average for both of the two 
assistant public defender class codes together, 
resulting in one average rate for all positions.  
The method used by the EOG at June 30, 2000, 
calculated the average for each assistant public 
defender class code, resulting in a separate 
average for each assistant public defender class 
code rather than one overall average for all 
positions.  This difference in methodology was 

responsible, at least in part, for the differences 
between the JAC and EOG over/underrate 
calculations shown in the tabulation in Finding 
No. 1. 

We recommend that the JAC consult with the 
EOG on a methodology for computing salary 
rates and make their computations 
accordingly.  Any differences in the results 
should be identified and resolved by 
agreement between the EOG and the JAC.   

Finding No. 3 - Overlap Positions 

Section 2.10 of the Classification and Pay 
Procedures for the Employees of the Public 
Defender Offices of the State of Florida requires 
overlaps in positions to be handled in 
accordance with the provisions of Department 
of Management Services Rules, Chapter 60L-7, 
Florida Administrative Code.  Department of 
Management Services Rule 60L-7.004, Florida 
Administrative Code, authorizes the 
overlapping of positions for three reasons: (1) 
for the purpose of training one officer or 
employee to take over the duties of another 
officer or employee; (2) for the purpose of 
performing the duties of an officer or 
employee who has been placed on leave with 
pay due to the employee's personal illness, 
injury, or disability; or (3) for the purpose of 
performing the duties of an officer or 
employee who has been placed on educational 
leave with pay.  Typically, for overlapping of 
positions for training purposes, at the close of 
the training period, the employee receiving the 
training would fill the overlapped position and 
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the person providing the training would be 
transferred or terminate employment. 

In the 18th Circuit Public Defender's office, we 
noted three overlapped positions at June 30, 
2000, that were for the purpose of training new 
assistant public defenders.  At the close of the 
training period, the assistant public defenders 
who were training the new assistant public 
defenders remained in the overlapped 
positions while the new assistant public 
defenders were moved into previously vacated 
positions. Under these circumstances, it 
appears that this office should not have 
overlapped positions, but should have 
assigned these new employees directly to their 
intended positions to more appropriately 
present the office's actual salary rate at June 30, 
2000.  Had this approach been used, the effect 
on this office's actual salary rate at June 30, 
2000, would have been to eliminate the actual 
rate overage initially reported. 

While the extent of inappropriately overlapped 
positions appears to have improved since our 
previous audit report (No. 12867), it does 
illustrate a continuing problem.  To ensure the 
reliability of the fiscal year-end actual salary 
rate measures and to insure the proper 
application of the overlap position 
requirements provided for in DMS Rule 60L-
7.004, Florida Administrative Code, we 
recommend that the individual state attorney 
and public defender offices, in consultation 
with the JAC and EOG, implement 
guidelines which will ensure the proper 
application of the DMS rule and provide for 

reliable fiscal year-end actual salary rate 
information.  

OTHER SALARY MATTERS 
 

Finding No. 4 -Earning of Annual and Sick 
Leave by OPS Employees  

The 1st Circuit Public Defender contracted with 
two attorneys to perform the duties of assistant 
public defenders (i.e., Other Personal Services, 
or OPS) during the audit period.  The terms of 
the contracts specified that the agreed upon rate 
of pay was higher than the Public Defender 
normally paid as a starting salary because each 
of these employees had agreed to work as 
contract attorneys as opposed to a regular State 
of Florida employee.  The contracts further 
provided that the length of the contract was one 
year, and that these employees would be on the 
OPS payroll.  The contract also provided that 
while on OPS status there would be no benefits 
available including health insurance and 
retirement.  However, the contracts did state 
that "I will allow you to accrue and use annual 
and sick leave in the same manner as other 
employees, however, your OPS service will not 
count as creditable service for the accrual of 
higher annual leave credits nor will any balance 
carry forward should you convert to a regular 
salaried employee." 

During the audit period, one of these employees 
earned 96.25 hours of both annual and sick 
leave, but did not take any leave.  The other 
employee earned 166.25 hours of both annual 
and sick leave, and used 64 hours of sick leave 
and 28 hours of annual leave. 
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We are unaware of any legal authority for a 
Public Defender to allow OPS employees to earn 
annual and sick leave.  

In the absence of authority for providing leave 
benefits to contract OPS employees, the 1st 
Circuit Public Defender should discontinue 
the practice.   

Finding No. 5 - Performance Evaluations 

The Classification and Pay Plan for the Employees of 
the Offices of the State Attorneys of the State of 
Florida, in Chapter 4 – EMPLOYEES 
PERFORMANCE EVALUATIONS, states that 
evaluations are not required for assistant state 
attorneys or senior management employees.  
However, it does provide that all other 
employees who have completed six months of 
satisfactory service in a class shall be evaluated 
prior to the employee's anniversary date and at 
least annually thereafter.  It also provides that if 
these employees fail to receive an evaluation by 
the end of the required evaluation period, the 
employee's performance for that period shall be 
considered satisfactory. 

The Classification and Pay Procedures for the 
Employees of the Public Defender Offices of the State 
of Florida, in Chapter 2, states that written 
performance evaluations are not required, but 
may be done at the discretion of the Public 
Defender. 

Our review of the provisions in these pay plans, 
as well as additional policies and procedures in 
place in the various state attorney and public 
defender offices, revealed that assistant state 
attorneys and senior management positions 

within the state attorney offices were, in many 
instances, not receiving performance 
evaluations, and that performance evaluations 
were being done at the discretion of the public 
defenders in the public defender offices 
throughout the State. 

Our review of policies and procedures relative 
to performance evaluations in effect in other 
state agencies disclosed, for example, that the 
Department of Legal Affairs, whose Selected 
Exempt Service (SES) employees represent and 
advise State of Florida agencies and officials on 
legal matters and assist in the administration of 
program offices within the Department of Legal 
Affairs, is required by Department of 
Management Services (DMS) Rule 60M-1.007, 
Florida Administrative Code, to appraise 
employee performance at least once each 
calendar year.  

While we are aware that these policies were 
adopted pursuant to Chapter 27, Florida 
Statutes, and have been in effect for several 
years, the use of performance evaluations can be 
a useful management tool.  Performance 
evaluations can provide a structured process for 
assessing and documenting how well employees 
are carrying out their assigned duties and 
responsibilities, which may serve as a basis for 
awarding pay increases, promotions, making 
changes in assigned duties and responsibilities, 
assessing training needs, and other actions.  
Performance evaluations can also provide the 
employees valuable information concerning 
their strengths and weaknesses which may aid 
them in planning how to improve job 
performance and career development.  
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We recommend that the state attorneys and 
public defenders, in consultation with the JAC 
and their respective associations, revisit the 
issue of performance evaluations, particularly 
as they relate to assistant state attorneys, 
assistant public defenders, and senior 
management positions, and consider requiring 
periodic written performance evaluations for 
these positions. 

 

 

Pursuant to the provisions of Section 11.45, 
Florida Statutes, I have directed that this report 
be prepared to present the results of our 
operational audit. 

 

 
William O. Monroe, CPA 
Auditor General 

 

 

Responses to the findings in this audit report 
were received from the Justice Administrative 
Commission (JAC), the Florida Prosecuting 
Attorneys Association, Inc., the Florida Public 
Defender Association, Inc., and most of the 
offices of the state attorney and public 
defender for most judicial circuits.  The JAC, in 
its response to this report acknowledged 
certain errors in the computations of the 
annual salary rates for two of the state attorney 
offices and one public defender office.  
Accordingly, we have adjusted the annual 
salary rates disclosed in Finding No. 1.  With 
regard to Finding No. 5, the Florida Public 
Defender Association, Inc., and several of the 
state attorneys and public defenders 
questioned the effectiveness of written 
employee performance evaluations as a 
management tool and expressed concerns 
regarding increased workload associated with 
such written evaluations.  The entire responses 
may be viewed on the Auditor General’s Web 
site. 

 

 

 

To promote accountability in government and improvement in government operations, the Auditor General makes 
operational audits of selected programs, activities, and functions of State agencies.  This operational audit was 
made in accordance with applicable Government Auditing Standards issued by the Comptroller General of the 
United States.  This audit was conducted by Hardee Ratliff, CPA.  Please address inquiries regarding this report to 
Jim Dwyer, CPA, Audit Manager, via E-mail at jimdwyer@aud.state.fl.us or by telephone at (850) 487-9031. 
This report, as well as other audit reports prepared by the Auditor General, can be obtained on our Web site at 
http://www.state.fl.us/audgen; by telephone at (850) 487-9024; or by mail at G74 Claude Pepper Building, 111 
West Madison Street, Tallahassee, Florida  32399-1450. 
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