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SUMMARY OF FINDINGS 

The Legislature established a pilot program effective July 1, 2003, transferring responsibilities of the Capital 
Collateral Regional Counsel (CCRC) representing the northern region of the State to a registry of attorneys 
established by the Executive Director of the Commission on Capital Cases.  Section 27.701(2), Florida 
Statutes1, requires us to conduct a performance review of the operations of the pilot program to determine the 
effectiveness and efficiency of using attorneys from the registry compared to the CCRCs.  A summary of our 
findings for the period July 1, 2003, through June 30, 2006, and selected actions through November 30, 2006, 
follows: 

 Finding No. 1: When considering all costs of delivering capital collateral representation services, the 
capital collateral regional counsel system is significantly more costly than the use of the registry of 
attorneys. The difference in cost is a result, in part, of the administrative costs of the CCRC.  
Additionally, although complete information was not obtained from the registry attorneys, it appears 
from the information provided by the registry attorneys that the higher cost of delivery by the CCRCs can 
also be attributed to significantly more time expended on a per case basis by CCRC attorneys and 
investigators, numbers of witnesses and experts interviewed, use of experts, and public records requests.  
Based on the average costs of legal counsel provided per case and the average cost per hour for attorney, 
over both fiscal years, the CCRCs provided an average of 355 hours of legal counsel per case and the 
registry attorneys provided an average of 196 hours per case, after adjustment for hours applied above the 
statutory limits and denied payment.   

 Finding No. 2: Useful comparisons as to the timeliness of capital collateral representation 
proceedings are difficult due to the long duration and small number of cases, each subject to varying 
circumstances that can impact the length of time required to complete the case.  Further, such 
comparisons should be made in light of the fact that there are significant aspects of a capital collateral 
case that are not directly impacted by the efforts of the CCRC or registry attorneys assigned to the cases.  
The time spent on both the CCRC middle and southern cases and the registry cases in the capital 
collateral representation phase represents approximately one-half of the time between sentencing of an 
inmate and completion of the capital collateral appeals in State and Federal court.  Additionally, only 
about 33 percent of the time spent on a case in the capital collateral appeal phase in State court is directly 
impacted by the CCRC attorney (41 percent for registry attorneys).  Registry attorneys tend to file more 
requests for extensions, but this has not generally resulted in increased length of the capital collateral 
representation process.  The overall length of time under the direct control of the CCRC and registry 
attorneys required for a capital case to complete the capital collateral representation process in State 
court is 2.0 years for CCRC cases and 2.1 years for registry cases. 

 Finding No. 3: The CCRCs achieved a higher incidence of providing relief to death row inmates with 
14 instances over 2 years as compared to 5 for the registry; however, due to the length of the appellate 
processes and limited number of cases, this statistic could vary significantly from year to year.  The 
court’s monitoring of the performance of counsel assigned to capital cases, required by Section 
27.711(12), Florida Statutes, has not occurred.  Legislative performance measures intended to provide an 
indication as to quality of representation are the number of substantiated Florida Bar grievances filed and 
the numbers of factual issues raised by the attorneys.  The CCRCs reported no substantiated Florida Bar 
grievances during the audit period and the Executive Director of the Commission on Capital Cases 
reported one Florida Bar grievance related to a registry attorney.  As a result, substantiated Florida Bar 

                                                      
1 All references to Florida Statutes are to the 2005 Florida Statutes unless otherwise noted. 



JANUARY 2007  REPORT NO. 2007-092 
 

-2- 

grievances do not appear to be a significant factor in a comparison of quality of representation between 
CCRC and registry attorneys.  Higher average numbers per case of factual issues raised by the CCRC 
attorneys indicate a tendency on the part of the CCRCs to raise more factual issues than registry 
attorneys.  According to the Executive Director and the CCRCs for the middle and southern regions, 
when there is a complete change of attorneys in a capital case, the extensive case file associated with a 
capital case, often compiled over a period of many years, creates a burden for the new attorney in terms 
of becoming sufficiently familiar with the case to provide effective and timely representation.  This 
situation is more prevalent with registry attorneys than with CCRC attorneys.   

 Finding No. 4:  The various states with significant death row populations have a variety of systems for 
representation of death row inmates in postconviction appeal proceedings, ranging from no State 
involvement to a centralized State agency providing counsel for such purpose.  Most states utilize a 
combination of State employed counsel and private attorneys.  There is no specific model for providing 
postconviction capital collateral representation that has been consistently applied in states with 
significant death row populations, except that the use of private attorneys is generally combined with the 
use of a state agency or nonprofit organization to provide counsel or to assist the private counsel. 

INTRODUCTION 

Chapter 27, Part IV, Florida Statutes, establishes Capital Collateral Regional Counsels (CCRCs) to provide for the 
collateral representation of persons convicted and sentenced to death in Florida.  Prior to July 1, 2003, there were three 
CCRCs representing the northern, middle, and southern regions of the State.  Chapter 2003-399, Laws of Florida, 
amended Section 27.701(2), Florida Statutes, effective July 1, 2003, to establish a pilot program transferring the 
responsibilities of the CCRC representing the northern region to a registry of private attorneys established by the 
Executive Director of the Commission on Capital Cases (Executive Director) pursuant to Section 27.710, Florida 
Statutes.  Section 27.701(2), Florida Statutes, also requires that the Auditor General schedule a performance review of 
the pilot program to determine the effectiveness and efficiency of using attorneys from the registry compared to the 
CCRCs.  The review is required to include, at a minimum, comparisons of the timeliness and costs of the pilot and the 
counsels.  The registry of private attorneys was established in 1998 to provide capital collateral representation when the 
CCRCs were unable to provide such representation due to CCRC staffing limitations or ethical conflict situations with 
respect to the CCRCs.  In addition to the pilot program cases, the registry attorneys represent death row inmates 
throughout the State.  Because of the limited number of active pilot program cases, the fact that many of the pilot 
project cases (45 of 62) were assigned to attorneys formerly employed by the CCRC for the northern region, and the 
primary objective of determining the effectiveness and efficiency of using attorneys from the registry compared to the 
CCRCs, our review included comparisons of CCRC cases and all registry cases.   

The Legislature annually approves performance measures and standards for the CCRCs to provide a means of assessing 
their performance in fulfilling the capital collateral representation duties described in Section 27.702, Florida Statutes.  
Section 27.711(14), Florida Statutes, extended the application of the legislative performance measures to the attorneys 
participating in the pilot program.  Additionally, for the purposes of the pilot program, the CCRCs and the Executive 
Director agreed upon additional performance measures for the CCRCs and all registry attorneys to further demonstrate 
their performance.  While performance standards were not established for the agreed-upon measures, they do serve as a 
basis for comparison of the CCRC and registry methods of providing capital collateral representation.  The 
performance measure results for the 2004-05 and 2005-06 fiscal years are included in Appendices A and B, respectively, 
of this report and are discussed under appropriate subheadings. 
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FINDINGS AND CONCLUSIONS 

Finding No. 1: Costs of Capital Collateral Representation 

Cost-Related Performance Measures 

The widely different organizational structures established for the delivery of capital collateral representation by the 
CCRCs and the registry result in significantly different costs of providing such services.  In order to compare the State’s 
costs of providing capital collateral services to death row inmates by the CCRCs and the registry, the CCRCs and the 
Executive Director agreed to using total annual expenditures as a performance measure (item 2a on Appendices A and 
B), as well as annual expenditures for legal representation (item 2b on Appendices A and B).  To compare the full cost 
of delivery of such services under the CCRC and registry methods, with differing case loads, it is necessary to consider 
all costs associated with each method on a per case basis.  The total costs per case of operating the CCRC offices and 
the registry for the 2004-05 fiscal year were as follows: 

TABLE 1 

Description CCRC     
Middle

CCRC      
Southern

CCRC 
Combined

Registry

Legal Counsel & Investigation:
      Attorneys $1,138,636 $1,303,194 $2,441,830 $1,393,099 
      Investigators           679,164          337,275        1,016,439           186,064 
Total Legal Counsel & Investigation $1,817,800 $1,640,469 $3,458,269 $1,579,163 
Administrative Costs:
      Capital Collateral Regional Counsel Offices $1,715,698 $1,358,309 $3,074,007
      Commission on Capital Cases                      -                     -                      -           378,056 
      Education & Miscellaneous Expenses                      -                     -                      -           355,493 
      Department of Financial Services                      -                     -                      -           135,731 
      Justice Administrative Commission             14,989            31,354             46,343                      - 
Total Administrative Costs $1,730,687 $1,389,663 $3,120,350 $869,280 
Total Costs $3,548,487 $3,030,132 $6,578,619 $2,448,443 
Deduct Federal Reimbursement             90,713          150,571           241,284                      - 
Total Costs, Less Federal Reimbursement $3,457,774 $2,879,561 $6,337,335 $2,448,443 
Active Cases with Costs Charged 91 75                 166 94
Active Cases - Costs Charged in State Court Only 85 72                 157 N/A
Average Total Cost per Active Case $38,994 $40,402 $39,630 $26,047
Average Total Cost less Federal Reimbursement per 
Case in State Court Only

$40,680 $39,994 $40,365 N/A

Total CCRC and Registry Costs

2004-05 Fiscal Year
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The total costs per case of operating the CCRC offices and the registry for the 2005-06 fiscal year were as follows: 

TABLE 2 

Description CCRC     
Middle

CCRC      
Southern

CCRC 
Combined

Registry

Legal Counsel & Investigation:
      Attorneys $1,225,884 $1,239,175 $2,465,059 $1,374,862 
      Investigators         583,636        408,673 992,309        184,544 
Total Legal Counsel & Investigation $1,809,520 $1,647,848 $3,457,368 $1,559,406 
Administrative Costs:
      Capital Collateral Regional Counsel Offices $1,645,082 $1,348,531 $2,993,613
      Commission on Capital Cases                   -                  -                   -        420,546 
      Education & Miscellaneous Expenses                   -                  -                   -        271,507 
      Department of Financial Services                   -                  -                   -        142,446 
      Justice Administrative Commission           14,576          27,838           42,414                  - 
Total Administrative Costs $1,659,658 $1,376,369 $3,036,027 $834,499 
Total Costs $3,469,178 $3,024,217 $6,493,395 $2,393,905 
Deduct Federal Reimbursement         151,083          46,492         197,575                  - 
Total Costs, Less Federal Reimbursement $3,318,095 $2,977,725 $6,295,820 $2,393,905 
Active Cases with Costs Charged 93 76               169 98
Active Cases - Costs Charged in State Court Only 82 68               150 N/A
Average Total Cost per Active Case $37,303 $39,792 $38,422 $24,428
Average Total Cost less Federal Reimbursement per 
Case in State Court Only

$40,465 $43,790 $41,972 N/A

Total CCRC and Registry Costs

2005-06 Fiscal Year

 

The legal counsel and investigation costs identified in these tables for the CCRCs include the salary and related costs 
actually paid to attorneys and investigators, respectively, to provide capital collateral representation and investigation 
services on behalf of death row inmates.  Legal counsel costs for the registry attorneys include payments made to 
registry attorneys for all cases at $100 per hour based on Section 27.711(4), Florida Statutes.  Investigative costs for 
registry attorneys consist of the amounts paid to registry attorneys for investigative services at $40 per hour pursuant to 
Section 27.711(5), Florida Statutes.  Total costs for the CCRCs include all costs incurred by the CCRCs to operate the 
respective CCRC offices and costs incurred by the Justice Administrative Commission for administrative services 
provided to the CCRCs.  Total costs for the CCRCs are reduced by the amount of Federal reimbursements to the State 
for representation of capital defendants in Federal court.  For the registry, total costs include the administrative costs of 
the Commission on Capital Cases, which administers the registry, amounts paid to registry attorneys for miscellaneous 
expenses (Section 27.711(6), Florida Statutes) and legal education (Section 27.711(7), Florida Statutes), and costs 
incurred by the Department of Financial Services to administer the payments to the registry attorneys.  A portion of the 
administrative costs of the Commission on Capital Cases relates to activities unrelated to the administration of the 
registry; however, the records to distinguish the costs of the registry from other costs were not maintained and we were 
not provided sufficient information to form a reasonable basis for allocation of the costs.  As a result, the administrative 
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costs for the registry shown in Tables 1 and 2 may be overstated to the extent of costs unrelated to the registry.  Such 
overstatement would not be sufficiently large to alter the conclusions in this report. 

To establish a consistent definition of active cases for computing average total cost per active case, we considered all 
cases that had any level of activity during the respective fiscal years.  For calculating average total cost less Federal 
reimbursements per case in State court only, we eliminated from the number of active cases those cases with Federal 
court activity only. 

The average total costs per active case shown on these tables represent a 52 percent and 57 percent higher cost for the 
CCRCs as compared to the registry for the 2004-05 and 2005-06 fiscal years, respectively.  The significant differences 
between total costs per active case may be attributed to the costs of the CCRC organization structures in place, as well 
as the time expended by CCRC attorneys as compared to registry attorneys.  Significant costs incurred by the CCRCs, in 
addition to attorney and investigator salaries and benefits, include salaries and benefits for support staff, building rental, 
furniture and equipment, and utilities, all of which, for registry attorneys, are expected to be covered by the $100 per 
hour fee paid to them. 

Legislative Performance Measures 

The Legislature approved two performance measures and standards related to the cost of providing representation in 
capital collateral proceedings, “cost per case for case preparation” and "cost per case for providing legal counsel.”  The 
performance standards for these measures were $19,347 and $19,511, respectively, for both the 2004-05 and 2005-06 
fiscal years.  Because “case preparation” costs were not accumulated for the registry cases, for the purposes of the 
legislative performance measures, we focused on a comparison of the “costs per case for providing legal counsel (see 
item 3 on Appendices A and B).”  Table 3 shows the average costs per case for providing legal counsel by the CCRCs 
and the registry: 

TABLE 3 

Description CCRC     
Middle

CCRC      
Southern

CCRC 
Combined

Registry

Legal Counsel Costs: (1)

     Attorneys $1,138,635 $1,303,194 $2,441,829 $1,393,099
     Less Federal Reimbursements (88,389) (150,571) (238,960)
Total Legal Counsel Costs $1,050,246 $1,152,623 $2,202,869 $1,393,099

Active Cases with Legal Counsel in State Court 85 72 157 72

Average Legal Counsel Cost per Case $12,356 $16,009 $14,031 $19,349

Legal Counsel Costs: (1)

     Attorneys $1,225,884 $1,239,175 $2,465,059 $1,374,862
     Less Federal Reimbursements (151,083) (46,492) (197,575)
Total Legal Counsel Costs $1,074,801 $1,192,683 $2,267,484 $1,374,862

Active Cases with Legal Counsel in State Court 82 68 150 74

Average Legal Counsel Cost per Case $13,107 $17,539 $15,117 $18,579

2004-05 Fiscal Year

2005-06 Fiscal Year

Legal Counsel Costs

 
(1)  Legal counsel costs represent only salaries and benefits paid to CCRC attorneys and payments made to registry attorneys.  They do 
not include administrative costs of the CCRC offices or the costs of the Commission on Capital Cases, which is responsible for 
administering the registry. 
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Costs for providing legal counsel represent the compensation paid to CCRC and registry attorneys.  The performance 
measure approved by the Legislature did not describe the specific costs to be included as costs for providing legal 
counsel.  The CCRCs reported as costs for providing legal counsel the attorney salary and related costs, and the 
Executive Director reported registry attorney payments.  Administrative costs were not included in the costs for 
providing legal counsel.  The CCRCs and the Executive Director should seek clarification from the Legislature for the 
specific costs to be included in this performance measure. 

Because the State is reimbursed by the Federal government for costs incurred by CCRC attorneys in representing capital 
defendants in Federal court, for the purposes of this table, the compensation paid to the CCRC attorneys is reduced by 
the amount of the Federal reimbursements received by the State.  As indicated in the above table, the average per case 
costs for providing legal counsel for the CCRCs and for the registry cases compared favorably with the performance 
standards.  However, the registry’s costs per case for providing legal counsel exceeded that of the combined CCRCs for 
each year.  

The comparison of the costs per case for providing legal counsel should be evaluated in light of the differing 
compensation paid to CCRC and registry attorneys (see Appendices A and B, item 4).  The average per hour cost 
identified by the Executive Director of the Commission on Capital Cases (Executive Director) for registry attorneys 
was $100, the rate established by Section 27.711, Florida Statutes, for payment to registry attorneys.  The combined 
average per hour costs identified by the CCRCs for attorneys of approximately $41 for each fiscal year was based on 
salaries and benefits actually paid by the CCRCs, adjusted to remove Federal reimbursements and hours spent in 
Federal court and, for the CCRC for the southern region, to include privately contracted attorneys.  However, the 
difference in legal counsel costs per case between the CCRCs and the registry may be attributable, at least in part, to a 
recognition that the registry attorneys are expected to cover certain costs in addition to a salary amount and benefits, 
such as office facilities, clerical and technical support, and utilities.  Such costs are otherwise provided to CCRC 
attorneys through the operating costs of the CCRC offices; however, the CCRCs and the Executive Director have not 
allocated such administrative costs to cases or specific activities and they are not included in Table 3, as well as Tables 4 
and 5, below.  The difference in legal counsel costs per case, as compared to the significantly differing rates of 
compensation for the registry ($100 per hour) and CCRC attorneys ($41 per hour), can also be attributed to the fact that 
significantly more hours per case are applied by CCRC attorneys than by registry attorneys.  Based on the average costs 
of legal counsel provided per case and the average cost per hour for attorney, over both fiscal years, the CCRCs 
provided an average of 355 hours of legal counsel per case and the registry attorneys provided an average of 196 hours 
per case, after adjustment for hours applied above the statutory limits and denied payment.  The hours applied by the 
attorneys to conduct specific activities are discussed further under Level of Effort.   

Level of Effort 

The Legislature approved several performance measures and standards related to level of effort provided by the CCRCs 
(see Appendices A and B, items 12, 14, 15, and 17 through 22).  The CCRCs and the Executive Director agreed to two 
additional performance measures related to level of effort (see items 13 and 16 on Appendices A and B).  These 
performance measures generally relate to the number of cases handled and the number of specific actions taken with 
respect to the cases.  As indicated on Appendices A and B, while the number of active cases handled by the combined 
CCRCs was slightly less than the standard established by the Legislature, the standards for the specific actions other 
than number of death warrants signed were generally exceeded.  While the performance measures and standards 
generally list number of actions taken, Table 4 indicates the number of actions per active case and average costs for 
certain level of effort measures for the 2004-05 and 2005-06 fiscal years.  These numbers of actions are not intended to 
provide an indication of effectiveness of the attorneys’ efforts, but rather the amount of effort applied. 
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TABLE 4 

LEVEL OF EFFORT PERFORMANCE MEASURE RESULTS 

PERFORMANCE MEASURE CCRC  

MIDDLE 
CCRC   

SOUTHERN 
CCRC 

COMBINED 
REGISTRY

2004-05 FISCAL YEAR 

No. of Active Cases 91 75 166 149 

Witnesses and Experts Interviewed per Case (1) 41.1 20.3 31.7 13.4 

Experts Used per Active Case 2.4 2.4 2.4 1.6 

Cases with Public Records Requests 68 37 105 15 

Average Legal Counsel Costs per Case for: (2)     

      Filing 3.851 Motion $10,639 $11,435 $11,037 $17,612 

      Holding Evidentiary Hearing $14,721 $18,781 $17,016 $21,206 

      State Appellate Actions $8,671 $10,338 $9,690 $15,251 

2005-06 FISCAL YEAR 

No. of Active Cases 93 76 169 153 

Witnesses and Experts Interviewed per Case (1) 38.3 20.6 30.3 13.5 

Experts Used per Active Case 3.0 2.2 2.6 2.3 

Cases with Public Records Requests 80 43 123 17 

Average Legal Counsel Costs per Case for: (2)     

      Filing 3.851 Motion $21,460 $12,605 $17,033 $18,359 

      Holding Evidentiary Hearing $17,475 $16,926 $17,325 $24,589 

      State Appellate Actions $10,976 $15,010 $12,237 $17,263 

(1)  Due to the limited response by registry attorneys to requests for information concerning the numbers of witnesses and experts 
interviewed, the averages for this category are based on only approximately 20 percent of the registry cases.  

(2)  Legal counsel costs represent only salaries and benefits paid to CCRC attorneys and payments made to registry attorneys.  They do 
not include administrative costs of the CCRC offices or the costs of the Commission on Capital Cases, which is responsible for 
administering the registry. 

As indicated above, the CCRCs have identified many more witnesses and experts interviewed per case than have the 
registry attorneys.  The information provided by the registry attorneys for witnesses and experts interviewed, experts 
used, and public records requested, is incomplete as only approximately 20 percent of the registry attorneys responded 
to requests by the Executive Director for such information.  The majority of those registry attorneys responding were 
registry attorneys who were assigned former CCRC northern region cases and many of the responding attorneys were 
former CCRC northern region attorneys.  This lack of response illustrates a problem in obtaining complete and accurate 
information from the registry attorneys.  Although Section 27.711(14), Florida Statutes, requires that attorneys 
participating in the pilot program (registry attorneys assigned cases formerly handled by the CCRC for the northern 
region), as a condition of payment for services, report on the performance measures adopted by the Legislature for the 
CCRCs, registry attorneys assigned non-pilot registry cases were not required by law to report such information.  While 
performance measure data was collected from the pilot program attorneys by the Executive Director for the purposes 
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of this pilot program, the attorneys participating in the pilot program did not provide the required information as a 
precondition of payment for services, and the Department of Financial Services made the payments to the pilot 
program attorneys without documentation of a review of such information.  Further, performance information 
provided by registry attorneys is not subject to supervision and review to assure completeness and accuracy.  By 
contrast, the CCRCs have established recordkeeping requirements for these activities and their information appears to 
be more complete and accurate.  Table 4 shows that CCRC legal counsel costs for filing 3.851 motions, holding 
evidentiary hearings, and handling State appellate actions are less than the legal counsel costs incurred by registry 
attorneys; however, these costs do not include administrative costs.  Table 5 shows the hours applied per case by CCRC 
and registry attorneys.  Hours shown for the CCRCs are based on actual hours recorded by the attorneys and, for the 
registry, are based on hours billed by the attorneys.  

TABLE 5 

ATTORNEY HOURS APPLIED PER CASE TO CAPITAL COLLATERAL APPEAL ACTIVITIES 

PERFORMANCE MEASURE CCRC  

MIDDLE 
CCRC   

SOUTHERN 
CCRC 

COMBINED 
REGISTRY 

2004-05 FISCAL YEAR 

Filing 3.851 Motion 279 293 286 180 

Holding Evidentiary Hearings 386 479 439 218 

Handling State Appellate Actions 227 254 243 154 

Total 892 1,026 968 552 

2005-06 FISCAL YEAR 

Filing 3.851 Motion 563 331 447 208 

Holding Evidentiary Hearings 458 433 451 252 

Handling State Appellate Actions 81 233 129 173 

Total 1,102 997 1,027 633 
 

The above table shows that the combined CCRC attorneys spent 75 and 62 percent more time on these activities than 
the registry attorneys during the 2004-05 and 2005-06 fiscal years, respectively.  While this comparison does not provide 
any information as to the efficiency or effectiveness of the efforts by the respective attorneys, it does demonstrate that 
the CCRC attorneys have been applying considerably more time on these activities than the registry attorneys.  A larger 
disparity exists with respect to the level of investigative time applied by the CCRCs and the registry attorneys.  For the 
two year period from July 1, 2004, through June 30, 2006, the combined CCRC offices applied nearly five times as 
many investigative hours per case than the registry attorneys. 
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Conclusion: When considering all costs of delivering capital collateral representation services, the capital 
collateral regional counsel system is significantly more costly than the use of the registry of attorneys.   The 
difference in costs is a result, in part, of the administrative costs of the CCRC.  Additonally, although 
complete information was not obtained from the registry attorneys, it appears from the information provided 
by the registry attorneys that the higher cost of delivery by the CCRCs can also be attributed to significantly 
more time expended on a per case basis by CCRC attorneys and investigators, numbers of witnesses and 
experts interviewed, use of experts, and public records requests.  Based on the average costs of legal counsel 
provided per case and the average cost per hour for attorney, over both fiscal years, the CCRCs provided an 
average of 355 hours of legal counsel per case and the registry attorneys provided an average of 196 hours per 
case, after adjustment for hours applied above the statutory limits and denied payment.  

 Follow-up to Management Responses 

The CCRCs, in their response to Finding No. 1, stated that attorney-related efforts and costs provide a better 
“apples to apples” comparison than does including all administrative costs, due to many differences in 
planning, budgeting, and accountability requirements for CCRCs compared to registry law firms.  The only 
provisions in law for reimbursement of registry attorney costs, in addition to the $100 per hour fee, are $15,000 
per case for miscellaneous expenses, defined to include preparation of transcripts, compensation of expert 
witnesses, and copying, and $500 per fiscal year for education.  As indicated in the finding, all other costs of 
the registry attorneys such as support staff, building rental, furniture and equipment, and utilities, are expected 
to be covered by the $100 per hour fee.  Tables 1 and 2 are intended to present the total costs incurred to 
provide capital collateral representation services by the CCRCs and the registry.  A comparison that excludes 
a portion of the costs incurred by the CCRCs (administrative costs) would not be valid for this purpose.  

The Executive Director, in his response to Finding No. 1, stated that the methodology in the Tables is flawed 
for the following reasons: 

 Costs associated with Federal pleadings should not be subtracted from the total legal costs incurred by the 
CCRCs, as the Federal contribution is additional revenue, not a cost reduction.  

We reduced the total legal costs incurred by the CCRCs in Tables 1 and 2 by the amount of Federal 
reimbursements to determine the total net cost to the State of the capital collateral representation 
services provided by the CCRCs. 

 Administrative costs of the CCRCs should not have been excluded from the calculation of legal costs.   

We prepared Table 3 using the information reported by the CCRCs and the Executive Director for a 
legislative performance measure (item 2b on Appendices A & B), which did not include administrative 
costs.  Administrative costs have been included in Tables 1 and 2 to provide a comparison of the total 
costs of the CCRCs and the registry. 

 Inclusion of the full budget of the Commission on Capital Cases in Tables 1 and 2 results in a skewed 
result because the staff of the Commission performs work unrelated to the registry.  

As indicated in the finding, records to distinguish the costs of the registry from other cost were not 
maintained and we were not provided sufficient information to form a reasonable basis for allocation 
of the costs.  The Executive Director further stated in his response that the administrative staff of the 
Commission, while not working directly for the registry, does work related to the CCRCs and the 
registry, which is estimated to be 50 percent; however, the Executive Director did not provided any 
documentation in support of this estimate. 

 CCRC attorneys for the southern region also work under contract for the CCRCs as private attorneys, but 
it is not apparent that their legal costs are included in the total legal costs of the CCRCs.   

The amounts paid to CCRC attorneys under contract with the CCRC for the southern region are 
included in the total legal costs for the CCRCs. 
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 Tables 1 and 2 show the educational and miscellaneous expenses for the registry, but amounts for 
educational expenses for the CCRC attorneys are not included.   

To the contrary, education expenses incurred by the CCRCs are included in the administrative costs 
identified for the CCRCs. 

 With respect to Tables 4 and 5, the report presumes that “level of effort” is analogous to quality of 
representation, which cannot be measured quantitatively.   

To the contrary, as specifically stated in the finding, the numbers of actions included in Tables 4 and 5 
are not intended to provide an indication of effectiveness of the attorneys’ efforts, but rather the 
amount of effort applied.  Therefore, the “level of effort” discussed in the report is not analogous to 
quality of representation.   

In her response to Finding No. 1, the Chief Financial Officer (CFO) stated that the quarterly performance 
reports required by law to be provided by the registry lawyers to the President of the Senate and the Speaker of 
the House are not required to be provided to the CFO and are different from the billings and supporting 
documentation that the registry lawyers must submit as a condition of payment for services.  The CFO 
concluded that the documentation on which the CFO may condition payment does not include the quarterly 
performance reports.  Notwithstanding the fact that the performance reports are not specifically required to be 
submitted to the CFO, the requirement in Section 27.711(14), Florida Statutes, that the performance 
information be considered as a condition of payment for northern region pilot program cases imposes a 
requirement on the CFO to obtain documentation that the performance reports have been filed. 

Finding No. 2: Timeliness 

Section 27.701(2), Florida Statutes, requires that this performance review of the capital collateral regional counsel pilot 
program consider timeliness in comparing the CCRCs to the registry.  A comparison of the timeliness of death penalty 
cases is complicated by the long duration and limited number of cases.  Additionally, while some delays in the collateral 
proceedings may be readily attributed to either the attorneys providing the collateral representation or the courts, other 
delays may not be readily attributable to the CCRC or registry attorneys.  

Time not Attributable to CCRC or Registry Attorney Actions 

Any discussion of timeliness with respect to death penalty cases should consider the fact that a significant portion of the 
time between sentencing and conclusion of a case can be attributed to the time spent on direct appeals by the 
defendants, as well as time spent during the capital collateral representation phase that is not directly within the control 
of the CCRC or registry attorneys.  Table 6 shows the numbers of days as reported by the CCRCs and the Executive 
Director that elapsed for specified activities that occurred during the 2004-05 and 2005-06 fiscal years combined for 
cases that had court rulings.  For the purposes of reporting on performance measures 23 through 26f on Appendices A 
and B, the CCRCs and the Executive Director included only cases for which the trial court sentencing occurred on or 
after January 1, 1999, and which would have completed the direct appeal process close to or during the audit period.  
This was done because earlier cases would have been subject to different rules of procedure allowing more time to file 
post-conviction motions and a moratorium imposed by the Florida Supreme Court on filing post-conviction motions to 
allow for the reorganization of the collateral counsel into regions.  The shaded areas in Table 6 represent activities for 
which the length of time may be directly attributable to the efforts of the CCRC or registry attorneys.    
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TABLE 6 

Phase CCRC    
Middle

CCRC     
Southern

CCRC 
Combined

Registry

Direct Appeal (Trial Court Sentencing to Assignment to CCRC or 
Registry) 1,043 1,048 1,045 1,083
Collateral Appeal:
   Assignment of Case to Filing of 3.851 Motion 408 554 447 421
   Filing of 3.851 to Evidentiary Hearing 461 399 444 374
   Evidentiary Hearing to Circuit Court Ruling 120 132 123 108
   Circuit Court Order to Notice of Appeal 25 25 25 59
   Notice of Appeal to Filing of Collateral Record 74 207 121 78
   Filing of Collateral Record to Filing of Initial Brief 100 83 94 154
   Filing Initial Brief to Filing Answer Brief 106 101 103 76
   Filing Answer Brief to Filing Reply Brief 58 46 52 72
   Filing Reply Brief to Oral Argument 101 96 98 130
   Oral Argument to Court Mandate 363 623 471 266
   Court Mandate to Writ of Certiorari  with U. S. Supreme Court 74 145 109 63
   Filing Writ of Certiorari to U. S. Supreme Court Mandate 87 133 110 71
Total Collateral Appeal in State Court 1,977 2,544 2,197 1,872

Collateral Appeal in Federal Court 1,345 1,606 1,400 1,108

Trial Court Sentencing to End of Collateral Appeal Process 4,365 5,198 4,642 4,063

Collateral Appeal Time in State Court Directly Under CCRC or 
Registry Control (shaded areas) 665 853 727 769
Collateral Appeal Time in State Court Not Directly Under CCRC or 
Registry Control 1,312 1,691 1,470 1,103
Total Collateral Appeal in State Court 1,977 2,544 2,197 1,872
Percent of Collateral Appeal Time in State Court Directly Under 
CCRC or Registry Attorney Control 34% 33% 33% 41%

Elapsed Days for Capital Case with Court Rulings

 

Table 6 provides an indication of the numbers of days elapsed prior to the completion of various steps in the appellate 
processes; however, due to the long-term nature of the cases, the number of cases considered to produce the average 
numbers of days is small.  They show that only approximately 33 percent of the time spent by the CCRCs in collateral 
appeal in State court is directly attributable to the timeliness of the actions of the CCRC attorneys, and approximately 
41 percent of time spent by registry attorneys is directly attributable to the timeliness of registry attorney actions.  The 
overall length of time under the direct control of the CCRC and registry attorneys required for a capital case to 
complete the capital collateral representation process in State court is 2.0 years for CCRC cases and 2.1 years for registry 
cases. 
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A summary of the time spent on the cases where the specific activities were completed during the 2004-05 and 2005-06 
fiscal years combined, follows: 

TABLE 7 

SUMMARY OF ELAPSED YEARS FOR CAPITAL CASE PHASES 

PHASE CCRC  

MIDDLE 
CCRC   

SOUTHERN 
(1) 

CCRC 

COMBINED 
(1) 

REGISTRY 

Direct Appeal (not conducted by CCRC or registry) 2.9 2.9 2.9 3.0 

Collateral Appeal in State Court 5.4 7.0 6.0 5.1 

Collateral Appeal in Federal Court 3.7 4.4 3.8 3.0 

Total 12.0 14.3 12.7 11.1 

Time Spent in Collateral Appeal in State Court as a 
Percentage of Total 

45% 49% 47% 46% 

Table 7 indicates that, for the CCRC for the middle and southern region cases, and the registry cases, the time spent on 
a case in the capital collateral representation phase in State court was approximately one-half of the time between 
sentencing of an inmate and completion of the capital collateral appeals in State and Federal court.  

Legislative Performance Measures 

The only timeliness performance measure approved by the Legislature was the “Percent of cases in which post-
conviction motion, post-conviction appeal, federal habeas corpus motion or federal appeal is timely filed without 
extension.”  The approved performance standard for this measure was 80 percent and 90 percent for the 2004-05 and 
2005-06 fiscal years, respectively.  The following results were reported by the CCRCs and the Executive Director, using 
the time frames established in the Rules of Criminal Procedure for the filing of motions and appeals: 

TABLE 8 

PERCENT OF CASES IN WHICH MOTIONS AND APPEALS  

TIMELY FILED WITHOUT EXTENSION 

Court CCRC    
Middle 

CCRC 
Southern 

CCRC 

COMBINED

REGISTRY 

2004-05 FISCAL YEAR 

State Court 93 76 83 71 

Federal Court 95 86 93 73 

Combined Courts 94 78 86 71 

2005-06 FISCAL YEAR 

State Court 86 83 84 63 

Federal Court 88 63 76 68 

Combined Courts 87 77 82 64 

For the purposes of Table 8, only extensions requested by the CCRC or registry attorneys were considered.  As 
indicated above, only the CCRC for the middle region achieved the performance standard approved by the Legislature 
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for the 2004-05 fiscal year, with a combined performance measure of 94 percent.  Neither CCRC achieved the 
performance standard for the 2005-06 fiscal year.  The registry and the CCRC for the southern region did not achieve 
the performance measure for either year.  For each fiscal year, the CCRC for the middle region had the highest 
percentage of cases in which the motions were filed timely without extension, while the registry cases had the lowest 
such percentage for each fiscal year. 

Additional Performance Measures 

Following are the additional performance results for the timeliness measures agreed to by the CCRCs and the Executive 
Director for the 2004-05 and 2005-06 fiscal years: 

TABLE 9 

CAPITAL COLLATERAL REGIONAL 

COUNSELS 
PERFORMANCE MEASURE 

MIDDLE SOUTHERN COMBINED

REGISTRY

2004-05 FISCAL YEAR 

Number of extensions granted due to record on appeal 
other than transcripts not being prepared 1 8 9 4 

Number of extensions granted due to transcripts not 
being prepared 1 5 6 2 

Number of extensions granted following court 
consideration 5 18 23 32 

Percentage of requested extensions granted following 
court consideration 100% 100% 100% 94% 

Number of State (State Attorney, Attorney General, or 
other State agency) requested extensions 15 9 24 4 

2005-06 FISCAL YEAR 

Number of extensions granted due to record on appeal 
other than transcripts not being prepared 0 0 0 5 

Number of extensions granted due to transcripts not 
being prepared 0 6 6 11 

Number of extensions granted following court 
consideration 7 13 20 37 

Percentage of requested extensions granted following 
court consideration 100% 100% 100% 95% 

Number of State (State Attorney, Attorney General, or 
other State agency) requested extensions 10 8 18 6 

As shown in Table 9, the performance measure results indicate that the registry attorneys are much more likely to 
request and receive an extension; however, the extensions have not resulted in increased time spent in State court as 
compared to CCRC attorneys.  As indicated in Table 6, the time spent by cases awaiting the scheduling of evidentiary 
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hearings by the court and awaiting court mandates tended to be shorter for registry cases.  This may be due to the fewer 
numbers of issues raised by the registry attorneys (see Table 10). 

Timely Filing of 3.851 Motions 

The initial postconviction motion filed by the attorney assigned to a capital collateral representation defendant is a 
motion for collateral relief after the death sentence has been imposed and affirmed on direct appeal.  This motion is 
generally referred to as a 3.851 motion in reference to the Florida Rule of Criminal Procedure that establishes the 
circumstances and timing of such motions as well as procedures and content with respect to the motion.  Florida Rule 
of Criminal Procedure 3.851(d)(1) requires that a 3.851 motion be filed by the prisoner within one year after the 
judgment and sentence becomes final.  Rule 3.851 further states that a judgment becomes final on the expiration of the 
time permitted to file in the United States Supreme Court a petition for writ of certiorari seeking review of the Florida 
Supreme Court decision affirming a judgment and sentence of death (90 days after the opinion becomes final) or on the 
disposition of the petition for writ of certiorari, if filed, by the United States Supreme Court.  This timely filing of a 
3.851 motion is significant because, even though the State court allows an appeal to be filed more than one year after 
the court mandate under specified circumstances, the Federal court typically does not allow an appeal to be filed late.  If 
a 3.851 appeal is not filed in State court within the prescribed time limitation, the death row inmate, in all likelihood, has 
lost the ability to appeal in Federal court.   

An amicus curiae brief filed in June 2006 in a case before the United States Supreme Court on writ of certiorari to the 
United States Court of Appeals for the Eleventh Circuit listed eight Florida death row inmates, seven of whom were 
represented by registry counsel and one by a CCRC, who had their Federal habeas corpus petitions rejected as untimely 
as a result of the failure to file the motion for collateral relief within the prescribed time limitation.  The brief listed 
eight additional death row inmates, all of whom were represented by registry attorneys, who had Federal habeas corpus 
petitions pending, which the State was arguing should be barred as untimely.  Our review of the motions filed in these 
cases affirmed the information provided in the brief. 

In addition to reviewing the performance measure results, we analyzed the filings for 30 capital cases (including 19 
CCRC cases, 10 registry cases, and 1 private attorney case) for which collateral proceedings were initiated subsequent to 
July 1, 2003.  Our analysis disclosed that the 3.851 motions for all CCRC and registry cases were filed prior to the 
deadline. 

Conclusion: Useful comparisons as to the timeliness of capital collateral representation proceedings are 
difficult due to the long duration and small number of cases, each subject to varying circumstances that can 
impact the length of time required to complete the case.  Further, such comparisons should be made in light 
of the fact that there are significant aspects of a capital collateral case that are not directly impacted by the 
efforts of the CCRC or registry attorneys assigned to the cases.  The time spent on both the CCRC middle and 
southern cases and the registry cases in the capital collateral representation phase in State court represents 
approximately one-half of the time between sentencing of an inmate and completion of the capital collateral 
appeals in State and Federal court.  Additionally, only about 33 percent of the time spent on a case in the 
capital collateral appeal phase in State Court is directly impacted by the CCRC attorney (41 percent for 
registry attorneys).  Registry attorneys tend to file more requests for extensions, but this has not generally 
resulted in increased length of the capital collateral representation process.  The overall length of time under 
the direct control of the CCRC and registry attorneys required for a capital case to complete the capital 
collateral representation process in State court is 2.0 years for CCRC cases and 2.1 years for registry cases. 
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Follow-up to Management Responses 

In their response to Finding No. 2, the CCRCs included additional information that would modify the elapsed 
days for certain steps in the collateral appeal process.  This additional information is based on the inclusion of 
additional cases involving post-conviction actions that resulted from a new rule of criminal procedure or 
statute or a new rule of law adopted by the U.S. Supreme Court or Florida Supreme Court.  These cases 
involve mental retardation and DNA issues which are atypical in terms of the shorter length of time required 
to file the 3.851 motion and conduct an evidentiary hearing.  All of the 3.851 motions filed by the CCRC for 
the southern region for the 2005-06 fiscal year resulted from DNA or mental retardation changes and their 
inclusion would produce atypical results.  In lieu of adding these cases to the CCRC for the southern region 
data, we eliminated such cases from the CCRC for the middle region and registry data to present comparable 
results for the initial filing of 3.851 motions.  

The Executive Director, in his response to Finding No. 2, indicated agreement with the conclusion that the 
time to complete the capital process is not significantly influenced by the decision to use registry attorneys, as 
opposed to CCRC attorneys, but states that the use of percentages in Table 9 to demonstrate the rate that 
requested exemptions are granted by the courts is statistically inappropriate.  The percentages presented in 
Table 9 are the actual rates by which requested extensions were granted and are not used to statistically 
extrapolate results to a larger population of data. 

The Executive Director also stated that the figures reported under “CCRC Combined” in Tables 6, 7, 8, and 
10 (see Finding No. 3) are neither totals nor averages and no methodological explanation is given.  To arrive 
at the figures reported under “CCRC Combined,” we computed amounts in the same manner as for the 
individual CCRCs.  The averages computed for each line item were computed using combined data from the 
two CCRCs.  For example, to determine combined averages for the number of days for each step in the appeal 
process (Table 6), we totaled the numbers of days for all applicable cases for the two CCRCs and divided by 
the total number of cases for the two CCRCs.  This, in essence, produces a weighted average for the combined 
columns in each table, which provided for the most accurate combination of amounts. 

Finding No. 3: Quality Considerations 

Court Decisions Granting Relief 

A goal of the CCRC and registry attorneys is, whenever appropriate, to obtain a court decision that grants relief to the 
death row inmate.  Such relief can include a decision to release the inmate, grant the inmate a new trial, provide a new 
sentencing, or provide other relief.  One of the agreed-upon performance measures (item 41 on Appendices A and B) 
was the “Number of Court Decisions to Release Inmate or Grant New Trial, New Sentencing, or Other Relief.”  For 
the combined 2004-05 and 2005-06 fiscal years, the combined CCRCs and the registry reported 14 and 5 such 
decisions, respectively.  This indicates a higher incidence of success by the CCRCs in achieving this goal during the two-
year period.  However, because of the length of time that each case spends in the various appellate processes and the 
limited number of cases, such results may vary significantly from year to year depending on the status of the population 
of active cases in each year.  

Quality of Representation 

Section 27.711(12), Florida Statutes, provides that the court shall monitor the performance of assigned counsel to 
ensure that the capital defendant is receiving quality representation.  The court is also required to receive and evaluate 
allegations that are made regarding the performance of assigned counsel.  The Chief Financial Officer, the Department 
of Legal Affairs, the Executive Director of the Commission on Capital Cases (Executive Director) or any interested 
person may advise the court of any circumstance that could affect the quality of representation, including, but not 
limited to, false or fraudulent billing, misconduct, failure to meet continuing education requirements, solicitation to 
receive compensation from the capital defendant, or failure to provide appropriate motions in a timely manner.  We 
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were not provided with any information filed by these offices advising the court of any circumstance that could affect 
the quality of representation.  Our discussions with the Department of Legal Affairs, the Executive Director, and 
registry attorneys disclosed that a system for monitoring the performance of attorneys assigned to capital defendants 
has not been established and reports of inappropriate behaviors such as those described above on the part of attorneys 
assigned to capital defendants have not been filed with any entity.  The Assistant General Counsel for the Department 
of Financial Services advised us of two instances in which requests from registry attorneys for payments for capital 
collateral representation services were excessive or not adequately documented.  Both instances are currently being 
litigated.   

One of the performance measures adopted by the Legislature for the 2004-05 and 2005-06 fiscal years was the number 
of substantiated Florida Bar grievances filed.  The CCRCs reported no substantiated Florida Bar grievances filed with 
respect to CCRC attorneys during the 2004-05 and 2005-06 fiscal years (see item 35 on Appendices A and B of this 
report).  The Executive Director reported one substantiated Florida Bar grievance with respect to a registry attorney 
during this period.  

Factual Issues Raised  

Factors sometimes suggested as an indicator of performance by attorneys representing capital defendants is the number 
of issues raised in motions filed with the courts and the number of evidentiary hearings granted as a result of the 
motions.  Legislative performance measures and standards included:  number of factual issues that were granted an 
evidentiary hearing and percent of issues that were granted an evidentiary hearing (see items 36 and 37, respectively, on 
Appendices A and B of this report).  Effective in 2001, the Florida Rule of Criminal Procedure 3.851(f)(5)(A) requires 
the courts to schedule evidentiary hearings on claims listed by the defendant as requiring a factual determination.  The 
numbers of factual issues raised and granted evidentiary hearings, as reported by the CCRCs and the Executive 
Director, are summarized below: 
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TABLE 10 

Description CCRC    
Middle

CCRC     
Southern

CRRC 
Combined

Registry

Number of Cases 14 13 27 17

Number of Factual Issues Raised 60 258 318 98

Number of Factual Issues Raised per Case 4.3 19.8 11.8 5.8

Number of Factual Issues Granted Evidentiary Hearings 41 136 177 51
Number of Factual Issues Granted Evidentiary Hearings per 
Case 2.9 10.5 6.6 3

Percent of Factual Issues Granted Evidentiary Hearings 68% 53% 56% 52%

Number of Cases 9 3 12 12

Number of Factual Issues Raised 76 6 82 102

Number of Factual Issues Raised per Case 8.4 2.0 6.8 8.5

Number of Factual Issues Granted Evidentiary Hearings 50 6 56 52
Number of Factual Issues Granted Evidentiary Hearings per 
Case 5.6 2.0 4.7 4.3

Percent of Factual Issues Granted Evidentiary Hearings 66% 100% 68% 51%

Number of Cases 23 16 39 29

Number of Factual Issues Raised 136 264 400 200

Number of Factual Issues Raised per Case 5.9 16.5 10.3 6.9

Number of Factual Issues Granted Evidentiary Hearings 91 142 233 103
Number of Factual Issues Granted Evidentiary Hearings per 
Case 4.0 8.9 6.0 3.6

Percent of Factual Issues Granted Evidentiary Hearings 67% 54% 58% 52%

2004-05 Fiscal Year

2005-06 Fiscal Year

2004-05 and 2005-06 Fiscal Years Combined

Factual Issues Raised

 

As indicated by Table 10, for the two-year period, the CCRCs raised 49 percent more factual issues in the 3.851 
motions per case than did the registry attorneys (10.3 for CCRC attorneys compared to 6.9 for registry attorneys) 
However, these statistics should be viewed cautiously in terms of their usefulness as an indicator of the performance of 
the attorneys providing the capital collateral representation for several reasons:  the method of organizing the issues and 
sub-issues varies among attorneys making it difficult to determine comparable numbers of issues; issues are often raised 
in order to preserve the issues for a later point in the case, but with little likelihood of success in the instant proceeding; 
and evidentiary hearings are required by Rule to be granted for claims listed by the defendant as requiring a factual 
determination. 

Attorney Changes 

A change in attorneys typically results in the granting of an extension and additional costs to enable the newly appointed 
attorney to review the case file, which, for a capital case is quite extensive.  It can also result in representation by an 
attorney who is not as familiar with the details of the case as the attorney who had been representing the inmate.  Our 
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review of the active registry cases disclosed 25 replacement attorneys appointed in 18 registry cases during the 2003-04 
fiscal year through November 2006.  The CCRCs assign two attorneys to each case, so that when there is a need to 
replace an attorney, there is typically at least one attorney remaining who is knowledgeable of the details of the case.  
However, our review of CCRC middle and southern region cases disclosed seven cases with one complete change of 
attorneys each, and four cases with one complete change of attorney each, respectively, over the same period.  
Additionally, the CCRCs provide continuing supervision over the cases when attorneys are changed. 

Conclusion: The CCRCs achieved a higher incidence of providing relief to death row inmates with 14 
instances over 2 years as compared to 5 for the registry; however, due to the length of the appellate processes 
and limited number of cases, this statistic could vary significantly from year to year.  The court’s monitoring 
of the performance of counsel assigned to capital cases, required by Section 27.711(12), Florida Statutes, has 
not occurred.  Legislative performance measures intended to provide an indication as to quality of 
representation are the number of substantiated Florida Bar grievances filed and the numbers of factual issues 
raised by the attorneys.  The CCRCs reported no substantiated bar grievances during the audit period and the 
Executive Director reported one Florida Bar grievance related to a registry attorney.  As a result, substantiated 
Florida Bar grievances do not appear to be a significant factor in a comparison of quality of representation 
between CCRC and registry attorneys.  Higher average numbers per case of factual issues raised by the 
CCRC attorneys indicate a tendency on the part of the CCRCs to raise more factual issues than registry 
attorneys.  According to the Executive Director and the CCRCs for the middle and southern regions, when 
there is a complete change of attorneys in a capital case, the extensive case file associated with a capital case, 
often compiled over a period of many years, creates a burden for the new attorney in terms of becoming 
sufficiently familiar with the extensive case file to provide effective and timely representation.  This situation 
is more prevalent with registry attorneys than with CCRC attorneys.  

Follow-up to Management Response 

In their response to Finding No. 3, the CCRCs indicated disagreement with the statement that the number of 
relief judgments could vary significantly from year to year and provided statistics over the period from 1998 
through 2006 to support their conclusion.  They did not provide year by year results.  Appendices A and B 
show a 25 percent drop in CCRCs instances of relief from 2004-05 to 2005-06 and a 50 percent increase in 
registry instances over that period.  The point of this statement is that the small number of cases will likely 
produce significant increases or decreases from year to year. 

Finding No. 4: Capital Collateral Representation in Other States 

Our review of death row inmate populations throughout the United States disclosed that as of July 1, 2006, Florida had 
the third highest death row population at 396 inmates, with only California and Texas having higher death row inmate 
populations, with 657 and 401 inmates, respectively.  We surveyed the processes in effect in the States with death row 
populations over 100 to determine how many were using either a state funded CCRC-type office or registry attorneys to 
provide capital collateral representation to death row inmates.  Our survey disclosed the following: 



JANUARY 2007  REPORT NO. 2007-092 
 

-19- 

TABLE 11 

State Death Row 
Inmates

Provider of Capital Collateral Representation

California 657 Combination of a State counsel for State postconviction appeals and 
registry of private attorneys for Federal habeas corpus

Texas 401 Private attorneys assisted by a centralized non-profit agency
Pennsylvania 228 Private attorneys for State postconviction appeals; centralized nonprofit 

agency for Federal appeals
Ohio 195 State agency handles postconviction appeals  in State and Federal courts 

Alabama 193 Private attorneys and nonprofits used without State involvement
North Carolina 188 Private attorneys (2 per case) appointed by State agency
Arizona 125 Combination of public defender and private attorneys; planning to 

implement a statewide post conviction system in June 2007
Tennessee 107 Combination of public defender and private attorneys
Georgia 107 Private attorneys and nonprofits used without State involvement

 

As indicated in Table 11, five of the nine states with the largest death row populations (excluding Florida) have 
implemented some form of a centralized agency to provide capital collateral representation services to death row 
inmates.  The form of such agency varies and includes state agencies and not-for-profit organizations.  As in Florida, 
many of these states combine such an agency with a registry of private attorneys to handle certain cases or phases of the 
capital representation process.  In each instance, these systems have been in place for several years.  Arizona is planning 
to implement a statewide postconviction system organized within a state agency in June 2007.  Where there is no state 
agency responsible for providing postconviction representation in collateral proceedings, there is typically a non-profit 
organization that provides assistance to the private attorneys. 

Conclusion: The various states with significant death row populations have a variety of systems for 
representation of death row inmates in postconviction appeal proceedings, ranging from no state involvement 
to a centralized state agency providing counsel for such purpose.  Most states utilize a combination of state 
employed counsel and private attorneys.  There is no specific model for providing postconviction capital 
collateral representation that has been consistently applied in states with significant death row populations, 
except that the use of private attorneys is generally combined with the use of a state agency or nonprofit 
organization to provide counsel or to assist the private counsel. 
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SCOPE AND OBJECTIVES 

The scope of this performance review included transactions and activities of the Commission on Capital Cases 
(Commission) and the Capital Collateral Regional Counsels (CCRCs), with assessments of the efficiency and 
effectiveness of the CCRC and registry methods for accomplishing collateral representation for death row inmates.  
Our objectives were: 

 To document our understanding of management controls relevant to the operations of CCRCs and the registry 
maintained by the Commission. 

 To evaluate CCRC and Commission’ managements’ performance in administering their assigned responsibilities in 
accordance with applicable laws, rules and other guidelines.  

 To determine the extent to which management controls promoted and encouraged the achievement of 
management’s control objectives in the provision of collateral representation to death row inmates. 

 To provide the Legislature with information to assist in a determination as to whether to convert the pilot program 
to a permanent program. 

METHODOLOGY 

The methodology used to develop the findings in this report included the examination of pertinent records of CCRCs 
and the Commission on Capital Cases in connection with the application of procedures required by applicable standards 
contained in Generally Accepted Government Auditing Standards.   

Our audit included examinations of various transactions (as well as events and conditions) occurring during the period 
July 1, 2003, through June 30, 2006, and selected actions through November 30, 2006.  
 

AUTHORITY 

Pursuant to the provisions of Section 11.45, Florida Statutes, I have directed that this report be prepared to present the 
results of our performance review. 

 

William O. Monroe, CPA  
Auditor General 
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This performance review was conducted by Hardee Ratliff, CPA.  Please address inquiries regarding this report to 
James M. Dwyer, CPA, Audit Manager, via e-mail at jimdwyer@aud.state.fl.us or by telephone at (850) 487-9031. 

This report, and other audit reports prepared by the Auditor General, can be obtained on our Web site at 
http://www.state.fl.us/audgen; by telephone at (850) 487-9024; or by mail at G74 Claude Pepper Building, 111 

 
MANAGEMENT RESPONSES 

We provided our preliminary and tentative findings to the Executive Director of the Commission on Capital Cases and 
the Capital Collateral Regional Counsels for the middle and southern regions for their responses and explanations.  The 
preliminary and tentative findings were also provided to the Chief Justice of the Florida Supreme Court, the Chief 
Financial Officer, the Office of the Attorney General, and the Justice Administrative Commission, for a response from 
each, should they choose to provide one.  The Executive Director of the Commission on Capital Cases, the Capital 
Collateral Regional Counsels for the middle and southern regions, and the Chief Financial Officer provided written 
responses to our preliminary and tentative findings.  These letters may be viewed in their entirety in Appendix C. 

 

mailto:jimdwyer@aud.state.fl.us
https://flauditor.gov/
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APPENDIX A 
PERFORMANCE MEASURE RESULTS, 2004-05 FISCAL YEAR 

1 Annual Legislative Appropriation $3,951,107 $3,316,921 $7,268,028 $2,453,825
2a Total Annual Expenditures 3,548,487 3,030,132 6,578,619 2,448,443
2b Annual Expenditures for Legal Representation 1,050,247 1,152,623 2,202,870 1,393,099
3 Average Cost Per Case (Legal Representation) 19,511 12,356 16,009 14,031 19,349
4 Attorney Per Hour Average Costs 38.16             34.20 100
5 Investigator Per Hour Average Costs 25.28             25.18 40
6 Average Cost for Filing a 3.851 10,639 11,435 11,037 17,612
7 Average Cost for Legal Representation in State Courts (Evidentiary 

Hearings)
14,721 18,781 17,016 21,206

8 Average Cost for Appellate Representation in State Courts (Briefs 
and Orals)

8,671 10,338 9,690 15,251

9 Average Cost for Legal Representation in State and Federal Courts 
(after Death Warrant)

N/A N/A N/A 5,000

10 No. of Active CCRC Attorney Positions 14.0 15.0 29 137
11 No. of Registry Attorneys with at Least 1 Case N/A N/A N/A 58

12 No. of Active Cases 176 91 75 166 149
13 No. of Cases Closed During the Fiscal Year 3 6 9 3
14 No. of Cases Provided Legal Counsel 176 91 75 166 149
15 No. of Witness and Experts Interviewed 2,500 3,738 1,521 5,259 227
16 No. of Experts Used per Case 2.4 2.4 2.4 1.6
17 No. of Cases with Public Records Requests 57 68 37 105 15
18 No. of 3.851 Motions Filed 18 19 24 43 35
19 No. of Evidentiary Hearings Held 19 14 13 27 20
20 No. of State Appellate Actions 82 46 54 100 45
21 No. of Federal Appellate Actions 54 47 22 69 31
22 No. of Death Warrants Signed 8 0 0 0 0

23 Average Time from Trial Court Sentencing or New Sentencing to 
Completion in Circuit Court

1,879 2,133 1,988 1885

23a Average Time from Assignment to Attorney to Completion in Circuit 
Court

928 1,085 906 860

23b Average Time from Court Sentencing to Assignment to CCRC or 
Registry

951 1,048 993 1025

23c Average Time of Assignment of Case to Filing of 3.851 384 554 392 434
23d Average Time from Filing of 3.851 to Evidentiary Hearing 435 399 523 314
23e Average Time from Evidentiary Hearing to 3.851 Ruling 185 132 110 116
24 Average Time from Beginning of State Collateral Appellate Process 

to Completion
766 982 885 698

24a Average Time from Circuit Court Order to Notice of Appeal 23 25 24 60
24b Average Time from Notice of Appeal to Filing of Collateral Record 

with Florida Supreme Court
80 219 150 53

24c Average Time from Filing of Collateral Record to Filing Initial Brief 98 70 83 133
24d Average Time from Filing Initial Brief to Filing Answer Brief 82 95 89 92
24e Average Time from Filing Answer Brief to Filing Reply Brief 63 50 56 91
24f Average Time from Filing Reply Brief to Oral Argument 102 89 95 86
24g Average Time from Oral Argument to Court Mandate 381 617 508 279
24h Average Time from Court Mandate to to Filing Certiorari Petition 78 none 78 92
24i Average Time from Filing Certiorari Petition to US Supreme Court 

Mandate
111 none 111 93
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25 Average Time from Beginning of Federal District Court Process to 
Completion

610 N/A 610 416

25a Average Time from Florida or US Supreme Court Mandate to Filing 
Habeas Petition

45 N/A 45 19

25b Average Time from Habeas Petition to Federal Evidentiary Petition 
Hearing and/or Final Decision of Federal District Court

515 N/A 515 432

25c Average Time from Federal Evidentiary Hearing to Federal District 
Court Decision

N/A N/A N/A N/A

25d Average Time from Federal District Court Decision to Filing 
Certificate of Appealability (COA) in Federal District Court

28 N/A 28 31

25e Average Time from Filing COA to Denial or Granting of COA 25 N/A 25 12
26 Average Time from Denial of COA by Federal District Court to 

Completing the Federal 11th Circuit Court Process
N/A N/A N/A 395

26a Average Time from Granting or Denying of COA by Federal District 
Court to Filing COA in Federal 11th Circuit Court

N/A N/A N/A 46

26b Average Time from Filing Federal 11th Circuit COA to Setting 
Briefing Schedule

N/A N/A N/A 15

26c Average Time from Setting Briefing Schedule to Completing Briefs N/A N/A N/A 124
26d Average Time from Completing Briefs to Granting or Denying COA N/A N/A N/A 210
26e Average Time from Federal District Court Order to Filing Certiorari 

Petition with US Supreme Court
N/A N/A N/A 23

26f Average Time from Filing Certiorari Petition to Final US Supreme 
Court Decision

N/A N/A N/A 125

27 No. of Cases Pending Circuit Court Orders or Hearing Dates 5 7 12 46
28 No. of Cases Pending Florida Supreme Court Rulings or Oral 

Argument Date
5 2 7 5

29 No. of Extensions Granted Due to Record on Appeal not Prepared 1 8 9 4

30 No. of Extensions Granted Due to Transcripts not Prepared 1 5 6 2
31 No. of Requested Extensions Granted After Court Consideration 15 5 18 23 32
32 Percent of Requested Extensions Granted After Court Consideration 80 100% 100% 100% 94%

33 No. of Post-conviction Actions Containing A Request for Court to 
Grant Leave to Amend Post-conviction  Motion

21 0 0 0 0

34 No. of State Extensions Requested by State 15 9 24 5

35 No. of Substantiated Bar Grievances Filed 0 0 0 0 0
36 No. of Factual Issues Raised Granted Evidentiary Hearings 95 41 136 177 55
37 Percent of Factual Issues Raised Granted Evidentiary Hearings TBD 68% 50% 52%
38 Time Saved in Each Fiscal Year Compared to 1997 N/A N/A N/A 55.2 yrs.

Percent of Cases in Which Post-conviction Motion is Filed Timely 
Without Extension

80% 94% 78% 86% 71%

39 Percent of Cases in Which State Post-conviction Motion is Filed 
Timely Without Extension

93% 76% 83% 71%

40 Percent of Cases in Which Federal Motion or Appeal is Filed Timely 
Without Extension

95% 86% 93% 73%

41 Number of Court Decisions to Release Inmate or Grant New Trial, 
New Sentencing, or Other Relief

6 4 4 8 2
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APPENDIX B 

PERFORMANCE MEASURE RESULTS, 2005-06 FISCAL YEAR 

1 Annual Legislative Appropriation $4,018,100 $3,332,181 $7,350,281 $2,705,887
2a Total Annual Expenditures 3,469,178 3,024,217 6,493,395 2,393,906
2b Annual Expenditures for Legal Representation 1,074,801 1,192,684 2,267,485 1,374,862
3 Average Cost Per Case (Legal Representation) 19,511 13,107 17,539 15,117 18,579
4 Attorney Per Hour Average Costs 38 38 100
5 Investigator Per Hour Average Costs 26 26 40
6 Average Cost for Filing a 3.851 21,460 12,605 17,033 18,359
7 Average Cost for Legal Representation in State Courts (Evidentiary 

Hearings)
17,475 16,926 17,325 24,589

8 Average Cost for Appellate Representation in State Courts (Briefs 
and Orals)

10,976 15,010 12,237 17,263

9 Average Cost for Legal Representation in State and Federal Courts 
(after Death Warrant)

N/A N/A N/A N/A

10 No. of Active CCRC/Registry Attorney Positions 15.0 15.0 30.0 139
11 No. of Registry Attorneys with at Least 1 Case N/A N/A N/A 56

12 No. of Active Cases 176 93 76 169 153
13 No. of Cases Closed During the Fiscal Year 7 2 9 5
14 No. of Cases Provided Legal Counsel 176 93 76 169 153
15 No. of Witness and Experts Interviewed 2,500 3,561 1,563 5,124 175
16 No. of Experts Used per Case 3.0 2.2 2.6 2.3
17 No. of Cases with Public Records Requests 57 80 43 123 17
18 No. of 3.851 Motions Filed 18 20 15 35 21
19 No. of Evidentiary Hearings Held 19 11 3 14 19
20 No. of State Appellate Actions 82 63 52 115 75
21 No. of Federal Appellate Actions 54 42 25 67 44
22 No. of Death Warrants Signed 8 0 0 0 2

23 Average Time from Trial Court Sentencing or New Sentencing to 
Completion in Circuit Court

2,184 N/A 2,184 1,939

23a Average Time from Assignment to Attorney to Completion in Circuit 
Court

1,048 N/A 868 932

23b Average Time from Court Sentencing to Assignment to CCRC or 
Registry

1,136 N/A 1,136 1,113

23c Average Time of Assignment of Case to Filing of 3.851 427 N/A 364 412
23d Average Time from Filing of 3.851 to Evidentiary Hearing 487 N/A 487 420
23e Average Time from Evidentiary Hearing to 3.851 Ruling 135 N/A 135 101
24 Average Time from Beginning of State Collateral Appellate Process 

to Completion
761 985 821 784

24a Average Time from Circuit Court Order to Notice of Appeal 25 26 26 61
24b Average Time from Notice of Appeal to Filing of Collateral Record 

with Florida Supreme Court
69 152 82 102

24c Average Time from Filing of Collateral Record to Filing Initial Brief 102 147 109 173
24d Average Time from Filing Initial Brief to Filing Answer Brief 125 113 121 64
24e Average Time from Filing Answer Brief to Filing Reply Brief 52 35 45 58
24f Average Time from Filing Reply Brief to Oral Argument 99 120 107 156
24g Average Time from Oral Argument to Court Mandate 334 644 403 258
24h Average Time from Court Mandate to to Filing Certiorari Petition 70 145 120 47
24i Average Time from Filing Certiorari Petition to US Supreme Court 

Mandate
64 132 110 61
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25 Average Time from Beginning of Federal District Court Process to 
Completion

1,060 1,071 1,062 1,243

25a Average Time from Florida or US Supreme Court Mandate to Filing 
Habeas Petition

248 99 227 138

25b Average Time from Habeas Petition to Federal Evidentiary Petition 
Hearing and/or Final Decision of Federal District Court

743 972 776 704

25c Average Time from Federal Evidentiary Hearing to Federal District 
Court Decision

N/A N/A N/A N/A

25d Average Time from Federal District Court Decision to Filing 
Certificate of Appealability (COA) in Federal District Court

32 28 32 41

25e Average Time from Filing COA to Denial or Granting of COA 37 7 32 15
26 Average Time from Denial of COA by Federal District Court to 

Completing the Federal 11th Circuit Court Process
315 364 340 223

26a Average Time from Granting or Denying of COA by Federal District 
Court to Filing COA in Federal 11th Circuit Court

14 N/A 14 N/A

26b Average Time from Filing Federal 11th Circuit COA to Setting 
Briefing Schedule

28 5 16 11

26c Average Time from Setting Briefing Schedule to Completing Beriefs 110 103 106 95

26d Average Time from Completing Briefs to Granting or Denying COA 164 257 239 117
26e Average Time from Federal District Court Order to Filing Certiorari 

Petition with US Supreme Court
73 119 96 71

26f Average Time from Filing Certiorari Petition to Final US Supreme 
Court Decision

77 52 65 61

27 No. of Cases Pending Circuit Court Orders or Hearing Dates 4 4 8 37
28 No. of Cases Pending Florida Supreme Court Rulings or Oral 

Argument Date
6 3 9 10

29 No. of Extensions Granted Due to Record on Appeal not Prepared 0 0 0 5

30 No. of Extensions Granted Due to Transcripts not Prepared 0 6 6 11
31 No. of Requested Extensions Granted After Court Consideration 15 7 13 20 41
32 Percent of Requested Extensions Granted After Court Consideration 80 100% 100% 100% 95%

33 No. of Post-conviction Actions Containing A Request for Court to 
Grant Leave to Amend Post-conviction  Motion

21 N/A N/A N/A N/A

34 No. of State Extensions Requested by State 10 8 18 6

35 No. of Substantiated Bar Grievances Filed 0 0 0 0 1
36 No. of Factual Issues Raised Granted Evidentiary Hearings 95 50 6 56 52
37 Percent of Factual Issues Raised Granted Evidentiary Hearings TBD 66% 100% 68% 51%
38 Time Saved in Each Fiscal Year Compared to 1997 N/A N/A N/A 63 yrs

Percent of Cases in Which Post-conviction Motion is Filed Timely 
Without Extension

87% 77% 82% 64%

39 Percent of Cases in Which State Post-conviction Motion is Filed 
Timely Without Extension

86% 83% 84% 63%

40 Percent of Cases in Which Federal Motion or Appeal is Filed Timely 
Without Extension

88% 63% 76% 68%

41 Number of Court Decisions to Release Inmate or Grant New Trial, 
New Sentencing, or Other Relief

6 3 3 6 3

TIMELINESS (Continued)

TIMELINESS (Continued)
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APPENDIX C 
MANAGEMENT RESPONSES 
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